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claimed violations of the Fourth Amendment in foreign countries or in
international waters. . . . [T]Jhe Court of Appeals’ global view of [the Fourth
Amendment’s] applicability would plunge [the political branches] into a sea of
uncertainty as to what might be reasonable in the way of searches and seizures

conducted abroad.

Id. at 27374 (citations omitted).’® If each time the President captured and detained enemy
aliens outside the United States, those aliens could bring suit challenging the deprivation of their
liberty, such a result would interfere with and undermme the President’s capacity to protect the

Nation and to respond to the exigencies of war.'

The Supreme Court has repeatedly refused to.apply the Due Process Clause or even the
Just Compensation Clause to executive and congressional actions taken in the direct prosecution
of a war effort against enemies of the Nation. It has long been settled that nothing in the Fifth
Amendment governs. wartime actions to detain or deport alien enemies and to confiscate enemy
property. As the Court has broadly stated in United States v. Salerno, 481 U.S. 739, 748 (1987),
“in times of war or insurrection, when society’s interest is at its peak, the Government may
- ‘detain individuals whom the government believes to be dangerous” without violating the Due
Process Clause.  See also Ludecke v. Watkins, 335 U.S. 160, 171 (1948). Similarly, as the
Supreme Court has explained with respect to enemy property, “[b]y exertion of the war power,
and untrammeled by the due process or just compensation clause,” Congress may “enact[] laws
directing seizure, use, and-disposition of property in this country belonging to subjects of the
enemy.” Cummings v. Deutsche Bank Und Discontogesellschaft, 300 U.S. 115, 120 (1937).
These authorities of the federal government during armed conflict were recognized early in the
Nation’s history. Chief Justice Marshall concluded for the Court in 1814 that “war gives to the
sovereign full right to take the persons and confiscate the property of the enemy wherever
found.” Brown v. United States, 12 U.S. (8 Cranch) 110, 122 (1814). See also Eisentrager, 339
‘U.S. at 775 (“The resident enemy alien is constitutionally subject to summary arrest, internment
and deportation whenever a ‘declared war’ exists.”); Harisiades v. Shaughnessy, 342 U.S. 580,
587 (1952). As the Court explained in United States v. Chemical Found., Inc., 272 U.S. 1, 11
(1926), Congress .is ‘“untrammeled and free to authorize the seizure, use or appropriation of
[enemy] properties without any compensation. . . . There is no constitutional prohibition against
confiscation of enemy properties.” See also White v. Mechs. Sec. Corp., 269 U.S. 283, 301
- (1925) (Holmes, J.) (when U.S. seizes property from an enemy it may “do with it what it liked”).

" Indeed, drawing in part on the reasoning of Verdugo-Urquidez, as well as the Supreme Court’s treatment of the
destruction of property for the purposes of military necessity, our Office recently concluded that the Fourth
Amendment had no application to domestic military operations. See Memorandum for Alberto R. Gonzales,
Counsel to the President, and William J. Haynes, II, General Counsel, Department of Defense, from John C. Yoo,
Deputy Assistant Attorney General and Robert J. Delahunty, Special Counsel, Re: Authority for Use of Military

Force 1o Combat Terrorist Activities Within the United States at 25 (Oct. 23, 2001). ,
"' Our-analysis here should not be confused with a theory that the Constitution somehow does not “apply” during
wartime. The Supreme Court squarely rejected such a proposition long ago in Ex parte Milligan, 71 U.S. (4 Wall)
2, 119-20 (1866), and at least that part of the Milligan decision is still good law. See, e.g., Kennedy v. Mendoza-
Murtinez, 372 U.S. 144, 164~65 (1963); United States v. L. Cohen Grocery Co., 255 U.S. 81, 88 (1921) (“[T]he
mere existence of a state of war could not suspend or change the operation upon the power of Congress of the
guaranties and limitations of the Fifth and Sixth Amendments . ..."). Instead, we conclude that the restrictions
outlined in the Fifth Amendmentsimply do not address actions the Executive takes in conducting a military
campaign against the Nation’s enemies.
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The Supreme Court has also stated a general rule that, notwithstanding the compensation
requirement for government takings of property under the Fifth Amendment, “the government
cannot be charged for injuries to, or destruction of, private property caused by military
operations of armies in the field.” United States v. Pacific R.R., 120 U.S. 227, 239 (1887). For
“[t]he terse language of the Fifth Amendment is no comprehensive promise that the United
States will make whole all who suffer from every ravage and burden of war. This Court has long
recognized that in wartime many losses must be attributed solely to the fortunes of war, and not
to the sovereign.” .United States v. Caltex, Inc. (Philippines), 344 U.S. 149, 155-56 (1952). See

- also Herrera v. United States, 222 U.S. 558 (1912); Juragua Iron Co. v. United States, 212 U.S.
' 297 (1909); Ford v. Surget, 97 U.S. 594 (1878). These cases and the untenable consequences for
the President’s conduct of a war that would result from the application of the Due Process Clause
demonstrate its inapplicability during wartime—whether to the conduct of interrogations or the

detention of enemy aliens.

Second, even if the Fifth Amendment applied to enemy combatants in wartime, it is clear

that that the Fifth Amendment does not operate outside the United States to regulate the
Executive’s conduct toward .aliens. The Supreme Court has squarely held that the Fifth
Amendment provides no rights to non-citizens who have no established connection to the
country and who are held outside sovereign United States territory. See Verdugo-Urquidez, 494
U.S. at 269 (“[W]e have rejected the claim that aliens are entitled to Fifth Amendment rights
“outside the sovereign territory of the United States.”). See also Zadvydas v. Davis, 533 U.S. 678,
693 (2001) (“It is well established that certain constitutional protections[, such as the Fifth
Amendment,] available to persons inside the United States are unavailable to aliens outside of
our geographic borders.”) (citing Verdugo-Urquzdez 494 U.S. at 269; and Eisentrager, 339 U. S.
at 784). As the Supreme Court explained in Eisentrager, construing the Fifth Amendment to
apply to aliens who are outside the United States and have no connection to the United States:

would mean that during military occupation irreconcilable enemy elements,
~ guerrilla fighters, and ‘werewolves’ could require the American Judiciary to
assure them freedoms of speech, press, and assembly as in the First Amendment,
Tight to b_ear arms as in the Second, security against ‘unreasonable’ searches and
seizures as in the Fourth, as well as rights to jury trial as in the Fifth and Sixth
Amendments. Such extraterritorial application of organic law would have been so
significant an innovation in the practice of governments that, if intended or
apprehended, it could scarcely have failed to excite contemporary comment. Not
~one word can be cited. No decision of this Court supports such a view.

339 U.S. at 784. See also Harbury v. Deutch, 233 F.3d 596, 60304 (D.C. Cir. 2000), rev'd on
other grounds, Christopher v. Harbury, 122 S. Ct. 2179 (2002); Rasul v.- Bush, 215 F. Supp. 2d
55, 72 n.16 (D.D.C. 2002) (“The Supreme Court in Eisentrager, Verdugo-Urquidez, and
Zadvydas, and the District of Columbia Circuit in Harbury, have all held that there is no’
extraterritorial apphcatlon of the Fifth Amendment to aliens.”). Indeed, in Harbury v. Deutch,

the'D.C. Circuit expressly considered a claim that various U.S. officials had participated in the
torture of a non-U.S. citizen outside the sovereign territory of the United States during
peacetime. See 233 F.3d at 604-05. The D.C. Circuit rejected the contention that the Due
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Process clause applied extraterritorially to a person in such circumstances. The court found
Verdugo-Urquidez to be controlling on the question, and determined that the Supreme Court’s
rejection of the extraterritorial application the Fifth Amendment precluded any claim by an alien
held outside the United States even when the conduct at issue had not occurred in wartime. See
- id. at 604 (finding that “the Supreme Court’s extended and approving citation of Eisentrager [in
Verdugo-Urquidez) suggests that its conclusions regarding the extraterritorial apphcatlon of the
Fifth Amendment are not . . . limited” to wartime). We therefore believe that it is clear that the
Fifth Amendment does not apply to alien enemy combatants held overseas.

D. Eighth Amendment

A second constitutional provision that might be thought relevant to interrogations is the
- Eighth Amendment. The Eighth' Amendment, however, applies solely to those persons upon
whom criminal sanctions have been imposed. As the Supreme Court has explained, the Cruel
and Unusual Punishments Clause “was designed to ‘protect those convicted of crimes.
]ngraham v. Wright, 430 U.S. 651, 664 (1977). As a result, “Eighth Amendment scrutiny is
appropriate only after the State has complied with the constitutional guarantees traditionally
associated with criminal prosecutions.” Jd. at 671 n.40. The Eighth Amendment thus has no
application to those individuals who have not been punished as part of a criminal proceeding,
irrespective of the fact that they have been detained by the government. See Bell v. Wolfish, 441
U.S. 520, 536 n.16 (1979) (holding that condition of confinement claims brought by pretrial
- detainee must be considered under the Fifth Amendment, not the Eighth Amendment). The
Eighth Amendment therefore cannot extend to the detention of wartime detainees, who have -
been captured pursuant to the President’s power as’ Commander in Chief. See Transfers
Memorandum at 2 (concluding that “the President has since the Founding era exercised exclusive
and virtually unfettered control over the disposition of enemy soldiers and agents captured in
time of war”). See also Hamdi v. Rumsfeld, 316 F.3d 450, 463 (4th Cir. 2003) (the President’s
powers as Commander in Chief “include the authority to detain those captured in armed

struggle”).

The detention of enemy combatants can in no sense be deemed “punishment” for
purposes of the Eighth Amendment. Unlike imprisonment pursuant to a criminal sanction, the
detention of enemy combatants involves no sentence judicially imposed or legislatively required
- and those detained will be released at the end of the conflict. Indeed, it has long been established

that ““[c]aptivity [in wartime] is neither a punishment nor an act of vengeance,’- but ‘merely a
temporary detention which is devoid of all penal character.”” William Winthrop, Military Law
and Precedents 788 (2d ed. 1920) (quoting British War Office, Manual of Military Law (1882)).
Moreover, “[t]he object of capture is to prevent the captured individual from serving the enemy.”
In re Territo, 156 F.2d 142, 145 (9th Cir: 1946). See also Johnson v. Eisentrager, 339 U.S. 763,
784 (1950); Marco Sassoli & .Antoine A. Bouvier, How Does Law Protect in War? Cases
Documents and Teaching Materials on Contemporary Practice in International Humanitarian
“Law 125 (1999) (the purpose of detalmng enemy combatants “is not to punish them, but . . . to’
hinder their direct participation in hostilities”). - Detention also serves another vital military
- objective—i.e., obtaining intelligence from captured combatants to aid in the prosecution of the
war. - Accordingly, the Eighth Amendment has no application here.
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1I. Federal Criminal Law

A.  Canons of Construction

: We discuss below several canons of construction that indicate that ordinary federal
criminal statutes do not apply to the properly-authorized mtenogatlon of enemy combatants by
the United States Armed Forces during an armed conflict.*? These canons include the avoidance
of constitutional difficulties, inapplicability of general criminal statutes to the conduct of the
military during war, inapplicability of general statutes to the sovereign, and the specific governs

“the general. The Criminal Division concurs in our conclusion that these canons of construction

- preclude the application of the assault, maiming, interstate stalking, and torture statutes to the

mxllta.ry during the conduct of a war.
1. 'Interpretaﬁon to Avoid Constitutional Problems

As the Supreme Court has recognized, and as we will explain further below, the President
enjoys complete discretion in the exercise of his Commander-in-Chief authority in conducting
operations against hostile forces. Because both “[t]he executive power and the command of the
military and naval forces is vested in the President,” the Supreme Court has unanimously stated
that it is “the President alone [] who is constitutionally invested with the entire charge of hostile
operations.” Hamilton v. Dillin, 88 U.S. (21 Wall.) 73,.87 (1874) (emphasis added).

: In light of the President’s complete authority over the conduct of war, in the absence of a
i - clear statement from Congress otherwise, we will not read a criminal statute as infringing on the
President’s ultimate authority in these areas. We presume that Congress does not seek to
provoke a constitutional confrontation with an equal, coordinate branch of government unless it

~ has unambiguously indicated its intent to do so. The Supreme Court has recognized, and this
- Office has similarly adopted, a canon of statutory construction that statutes are to be construed in
a manner that avoids constitutional difficulties so long as a reasonable alternative construction is
available. See, e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades
Council, 485 U.S. 568, 575 (1988). (citing NLRB v. Catholic Bishop of Chicago, 440 U.S. 490,
499-501, 504 (1979)) (“[Wihere an otherwise acceptable construction of a statute would raise
serious- constitutional problems, [courts] will construe [a] statute to avoid such problems unless
such construction is plainly contrary to the intent of Congress.”). Cf. United States Assistance to

- Countries That Shoot Down Civil Aircraft Involved in Drug Trafficking, 18 Op. O.L.C. 148, 149
(July 14, 1994) (“Shoot Down Opinion™) (requiring “careful examination of each individual
[criminal] statute™ before concluding that generally applicable statute applied to the conduct of
U.S. government officials). - This canon of construction applies especially where an act of
Congress could be read to encroach upon powers constitutionally committed to a coordinate
branch of government. See, e.g., Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992)
(citation omitted) (“Out of respect for the separation of powers and the unique constitutional
position of the President, we find that textual silence is not enough to subject the President to the
_provisions of the [Administrative Procedure Act]. We would require an express statement by

2 One exception to this gcncral statemnent is the War Crimes Statute, 18 U.S.C. § 2441, which expressly applies to
the military’s conduct of war. THs statute does not apply to the mtcrrogatxons in the current conflict for the reasons
we explain infra Part ILC.1.
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'Congress before assuming it intended the President’s performance of his statutory duties to be
reviewed for abuse of discretion.”); Public Citizen v. United States Dep't of Justice, 491 U.S.
- 440, 465-67 (1989) (construing Federal Advisory Committee Act not to apply to advice given by
American Bar Association to the President on judicial nominations, to avoid potential
constitutional question regarding encroachment on Presidential power to appoint judges).

In the area of foreign affairs and war powers in particular, the avoidance canon has
special force. In contrast to the domestic realm, foreign affairs and war clearly place the
President in the dominant constitutional position due to his authority as Commander in Chief and -
Chief Executive and his plenary control over diplomatic relations. There can be little doubt that
the conduct of war is a matter that is fundamentally executive in nature, the power over which
the Framers vested in a unitary executive. “The direction of war implies the direction of the
common strength,” Alexander Hamilton observed, “and the power of directing and employing
the common strength forms a usual and essential part in the definition of the executive
authority.” The Federalist No. 74, at 415. Thus, earlier in this current armed conflict against the
al Qaeda terrorist network, we concluded that “[t]he power of the President is at its zenith under
the Constitution when the President is directing military operations of the armed forces.”
Flanigan Memorandum at 3. Correspondingly, during war Congress plays a reduced role in the
~ war effort and. the courts generally defer to executive decisions concerning the conduct of
 hostilities. See, e.g., The Prize Cases, 67 U.S. (2 Black) 635, 670 (1862)

_ Construing generally-applicable statutes so as not to apply to the conduct of military

operations against the enemy during an armed conflict respects the Constitution’s basic
allocation of wartime authority. As our Office recently explained in rejecting the application of
18 1U.S.C. § 2280, which prohibits the seizure of vessels, to conduct during the current war:

we have previously concluded that the President’s authority in the areas of foreign
relations and national security is very broad, and that in the absence of a clear
statement in the text or context of a statutory prohibition to suggest that it was
Congress’s intent to circumscribe this authority, we do not believe that a statute
should be interpreted to impose such a restriction on the President's constitutional

powers. .

.High Seas Memorandum at 8 n.5. Federal courts similarly have agreed 'that federal statutes . -
should not be read to interfere with the Executive Branch’s control over foreign affairs unless
Congress specifically and clearly seeks to do so. See, e.g., Dep’t of Navy v. Egan, 484 U.S. 518,
530 (1988) (“unless Congress specifically has provided otherwise, courts traditionally have been
reluctant to intrude upon the authority of the Executive in military and national security-
affairs.”); Japan Whaling Ass'n v. American Cetacean Soc’y, 478 U.S. 221, 232-33 (1986)
(construing federal statutes to avoid curtailment of traditional presidential prerogatives in foreign
affairs). Courts will not lightly assume that Congress has acted to interfere with the President’s -

*constitutionally superior position as Chief Executive and Commander in Chief in the area of

~ military operations. See Egan, 484 U.S. at 529 (quoting Haig v. Agee, 453 U.S. 280, 293-94

(1981)). -See also Agee, 453 U.S. at 291 (deference to executive branch is “especially”

appropriate “in the area . . . of . . . national security”).
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In order to respect the President’s inherent constitutional authority to direct a military
{ campaign against al Qaeda and its allies; general criminal laws must be construed as not applying
to interrogations undertaken pursuant to his Commander-in-Chief authority. Congress cannot
interfere with the President’s exercise of his authority as Commander in Chief to control the
conduct of operations during a war. See, e.g., Memorandum for Daniel J. Bryant, Assistant
Attorney General, Office of Legislative Affairs, from Patrick F. Philbin, Deputy Assistant
Attorney General, Office of Legal Counsel, Re: Swift Justice Authorization Act (Apr. 8, 2002);
Flanigan Memorandum at 6; Memorandum for Andrew Fois, Assistant Attorney General, Office
of Legislative Affairs, from Richard L. Shiffrin, Deputy Assistant Attorney General, Office of
- Legal Counsel, Re: Defense Authorization Act (Sept. 15, 1995). As we have discussed above,
the President’s power to detain and interrogate enemy combatants arises out of his.constitutional
authority as Commander in Chief. Any construction of criminal laws that regulated the
President’s authority as Commander in Chief to determine the interrogation and treatment of
enemy combatants would raise serious. constitutional questions whether Congress had intruded
on the President’s constitutional authority. Moreover, we do not believe that Congress enacted
general criminal provisions such as the prohibitions against assault, maiming, interstate stalking,
and torture pursuant to any express authority that would allow it to infringe on the President’s
constitutional control over the operation of the Armed Forces in wartime. In our view, Congress
may no more regulate the President’s ability to detain and interrogate enemy combatants than it
may regulate his ability to direct troop movements on the battlefield. In fact, the general
applicability of these statutes belies any argument that these statutes apply to persons under the
direction of the Pre31dent in the conduct of war.'

( _ ~ To avoid this constitutional -difﬁculty, therefore, we will construe potentially applicable
criminal laws, reviewed in more detail below, not to apply to the President’s detention and
interrogation of enemy combatants pursuant to his Commander-in-Chief authority. We believe
that this approach fully respects Congress’s authority. First, we will not read a statute to create
constitutional problems because we assume that Congress fully respects the limits of its own
constitutional authority and would not knowingly seek to upset: the.separation of powers.
Second, we will not infer a congressional attempt to spark a constitutional confrontation with the
executive branch in wartime unless Congress clearly and specifically seeks to do so.

" It might be thought that Congress could enact legislation that regulated the conduct of interrogations under its
authority to “make Rules for the Government and Regulation of the land and naval Forces.” U.S. Const. art. I, § 8,
cl. 14. The question whether Congress could use this power to regulate military commissions was identified and
‘reserved by the Supreme Court.- Ex Parte Quirin, 317 U.S. 1, 29 (1942). Our Office has determined that Congress
cannot exercise its.authority to make rules for the Armed Forces to regulate military commissions. Memorandum
for Daniel J. Bryant, Assistant Attorney General, Office of Legislative Affairs, from Patrick F. Philbin, Deputy
Assistant Attorney General, Office of Legal Counsel, Re: Swift Justice Authorization Act at 7 (Apr. 8, 2002). If
‘military commissions are considered an integral part of the conduct of military operations, , then the conduct of
interrogations of enemy combatants during wartime must be as much a core element of the President’s power to
successfully prosecute war. Any effort by Congress to use its power-to make rules for the armed forces would thus
be just as unconstitutional as such rules would be with regard to military commissions.
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2. Application of Laws of General Applicability to the Conduct of the Military
During War '

Not only do we construe statutes to avoid intruding upon the President’s power as
Commander in Chief, but we also apply a more specific and related canon to the conduct of war.
As this Office has previously opined, unless “Congress by a clear and unequivocal statement
declares otherwise” a criminal statute should not be construed to apply to the properly authorized
acts of the military during armed conflict. Shoot Down Opinion, 18 Op. O.L.C. at 164. See
Memorandum for Alan Kreczko, Legal Adviser to the National Security Council, from Walter
Dellinger, Assistant Attorney General, Office of Legal Counsel, Re: Applicability of 47 US.C. §
502 to Certain Broadcast Activities at 3 (Oct. 15, 1993) (“In the absence of a clear statement of
[the] intent [to apply the statute to military personnel acting under the President as Commander
in Chief], we do not believe that a statutory provision. of this generality should be interpreted so

“to restrict the President’s constitutional powers.”); Application of the Neutrality Act to Official
Government Activities, 8 Op. O.L.C. 58, 81 (1984) (concluding that in absence of a express
-statement, the Neutrality Act does not apply to U.S. “Government officials acting within the
course and scope of their official duties,” in light of the legislative history and historical practlce

'~ that demonstrated a contrary intent). For many years, our Office has also applied this canon in

: several highly classxﬁed contexts that cannot be discussed in this memorandum.

- ThlS canon of construction is rooted in the absurdities that the application of such laws to
~ the conduct of the military during'a war would create. If those laws were construed to apply to
the properly-authorized conduct of military personnel, the most essential tasks necessary to the '
conduct of war would become subject to prosecution. A soldier who shot an enemy combatant
on the battlefield could become liable under the criminal laws for assault or murder; a pilot who
bombed a military target in a city could be prosecuted for murder or destruction of property; a
sailor who detained a suspected terrorist on the high seas might be subject to prosecution for.
kidnapping. As we noted in the Shoot Down Opinion, the application of such laws to the
military during wartime “could [also] mean in some circumstances that military personnel would
‘not be able to engage in reasonable self-defense without subjecting themselves to the risk of
criminal prosecution.” Id. at 164. The mere potential for prosecution could impair the military’s
“completion of its duties during a war as military officials became concerned about their liability
under the criminal laws. Such results are so ridiculous as to be untenable and must be rejected to
allow the Prcsident and the Armed Forces to successfully conduct a war.

ThlS canon of constructlon of course, establishes only a presumptlon While the federal
criminal statutes of general applicability reviewed below do not overcome that presumption, in
some cases it has been dore. For example, it is clear that the War Crimes Statute, 18 U.S.C. §
2441, which we address below, is intended to apply to the conduct of the U.S. military. It
cxprcssly prov_ldes that the statute applies where the perpetrator of the crime “is a member of the
- Armed Forces of the United States” and the conduct it prohibits is ¢onduct that occurs during

‘war. Id. § 244l(b) That presumptlon has not, however, been overcome with respect to the
assault, maiming, interstate stalking, or the torture statutes. We will not infer an intention’ by
- Congress to interfere with the conduct of military operations in an armed conflict without a clear

statement otherwxse
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» 3. Generally Applicable Statutes Are Not Construed to Apply to the S'oVereign

It is also a canon of construction that laws of general applicability are not read to apply to
the sovereign. In United States v. Nardone, 302 U.S. 379 (1937), the Supreme Court explained
its application: (1) where it “would deprive the sovereign of a recognized or established
prerogative title or interest,” id. at 383; or (2) “where a reading which would include such
officers would work obvious absurdity[,]” id. at 384. As the Court explained, “[a] classical
instance” of the deprivation of a recognized or established prerogative title or interest “is the

- exemption of the state from the operation of general statutes of limitation.” Jd. at 383.

Here, the application. of these statutes to the conduct of interrogations of unlawful
combatants would deprive the sovereign of a recognized prerogative. ‘Historically, nations have
been free to treat unlawful combatants as they wish, and in the United States this power has been
vested in the President through the Commander-in-Chief Clause. As one commentator has
explained, unlawful belligerents are “more often than not treated as war or national criminals
liable to be treated at will by the captor. There are almost no regulatory safeguards with respect
1o them and the captor owes no obligation towards them.” R.C. Hingorani, Prisoners of War 18
(1982) (emphasis added). - See Ingrid Detter, The Law of War 148 (2d ed. 2000) (“Unlawful

- combatants . . . enjoy no protection under international law); William Winthrop, Military Law
-and Precedents 784 (2d ed. 1920) (unlawful belligerents are “[n]ot . . . within the protection of
the laws of war”); A. Berriedale Keith, 2 Wheaton's Elements of Intemational Law 716 (6th ed.
1929) (“irregular bands of marauders are . . . not entitled to the protection of the mitigated usages
of war as practised by civilized nations™); L. Oppenheim, 2 International Law, § 254, at 454 (6th

( ed. 1944) (“Private individuals who take up arms and commit hostilities against the enemy do
not enjoy the privileges of armed forces, and the enemy has, according to a customary rule of
International Law, the right to treat such individuals as war criminals.”).'* The United States
Supreme Court has recognized the important distinction between lawful and unlawful
combatants. As the Supreme Court unanimously stated 60 years ago, “[b]y universal agreement
and practice the law of war draws a distinction between the armed forces and the peaceful
populations of belligerent nations and also between those who are lawful and unlawful
combatants.” Ex parte Quirin, 317 U.S. 1, 30-31 (1942) (emphasis added).

" See also Alberico Gentili, 2 De lure Belli Libri Tres 22 (1612) (John C. Rolfe translation 1933) (“malefactors do
not enjoy the privileges of a law to which they are foes™); E. de Vattel, 3 The Law of Nations or the Principles of
-Natural Law 318 (1758) (Charles G. Fenwick translation 1916) (“The troops alone carry on the war and the rest of
- the people remain at peace. . . . [T]f the peasantry commit of their own accord any acts of hostility, the enemy treats
them without mercy, and hangs them as he would robbers or brigands.”); Sir Robert Phillimore, 3 Commentaries
Upon International Law 164 (2d ed. 1873) (listing “[blands of marauders, acting without the authority of the
Sovereign or the order of the military commander,” “[d]eserters,” and “[s]pies” as examples of unlawful belligerents
who “have no claim to the treatment of prisoners of War”); Sir G. Sherston Baker, 1 Halleck’s International Law
614-17 (4th ed. 1908) (noting distinction between lawful and unlawful belligerency and concluding unlawful
combatants are “not entitled to the mitigated rules of modern warfare”); Pasquale Fiore, International Law Codified,
§ 1459, at 548 (1918) (“Any act of hostility, any armed violence against the person or property of the hostile
. sovereign or state and of its citizens, even though legitimate under the laws of war, shall be deemed unlawful and
punishable according to ‘common’ law, if committed by one who is not properly a belligerent.”); id. § 1475, at 552
(“Armed bands committing hostile acts in time of war by engaging in operations on their own account and without
authorization of the Governmenf-and, when necessary, concealing their identity .as combatants, cannot invoke the
- application of the Jaws of war nor be recognized as belligerents.”).
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Section 7(9) further provides that it “does not apply with respect to an offense committed
by a person described in” 18 U.S.C. § 3261(a). Persons described in section 3261(a) are those
“employed by or accompanying the Armed Forces outside the United States™ or “member(s] of
the Armed Forces subject to chapter 47 of title 10 (the Uniform Code of Military Justice),” who
engage in “conduct outside the United States that would constitute an offense punishable by
imprisonment for more than 1 year if the conduct had been engaged in within the special
maritime and territorial jurisdiction of the United States[.]” Id. The interaction of section 7(9)
and section 3261(a) in effect differentiates between three classes of persons: (1) all persons who
are neither members of the Armed Forces nor persons accompanying or employed by the Armed
Forces; (2) members of the Armed Forces subject to the UCMI; (3) those persons employed by

or accompanymg the Armed Forces.

First, those persons who are neither members of the Armed Forces nor are employed by
or accompanying the Armed Forces are subject to prosecution for violations of federal criminal
law when they are at a location that is included within the special maritime and territorial
jurisdiction.. Conversely, when the acts in question are committed outside of the special
maritime and territorial jurisdiction, these individuals are not subject to those federal criminal
laws. So, for example, a federal, non-military officer who is conducting interrogations in a -
foreign location, one that is not on a permanent U.S. military base or diplomatic establishment,
would not be subject to the federal criminal laws apphcable in the special maritime and territorial

jurisdiction.

The rules that apply to the second and third classes of persons are more complicated.
Section 7(9), in conjunction with 18 U.S.C. § 3261, provides that members of the Armed Forces
subject to the UCMJ are not- within the special maritime and territorial jurisdiction when they,
while outside the United States, engage in conduct that would constitute a felony if committed
within the special maritime and territorial jurisdiction. Section 3261(a) exempts such persons,
however, only if their conduct constitutes a felony. If they were to commit a. misdemeanor
offense while stationed at GTMO, they would fall outside section 3261(a)’s exception and would
~ be subject to the special maritime and territorial jurisdiction. See 18 U.S.C. § 3261(a).*° -

Section 7(9), in conjunction with 18 U.S.C. § 3261, likewise provides that those persons
employed by or accompanying members of the Armed Forces subject to the UCMJ are not
within the special maritime and territorial jurisdiction of the United States when they, while
outside the United States, engage in conduct that would constitute a felony if committed within
the special maritime and territorial jurisdict‘ion.zl And, like members of the Armed Forces, if

make it clear that embassies and embassy housing of the United States in foreign states are included in the special
maritime and territorial jurisdiction of the United States.”).
¥ ‘We express no oplmon as to the full scope of the meaning of subsection (9)’s phrase “military . . . missions or
entities .in- foreign states.” We simply note that it is clear that permanent U.S. lmhtary bases such as the one at
 GTMO fall within subsection (9).
% Under 18 U.S.C. § 3559(a), any offense for which the maximum sentence is more than one year is defined as a
felony. Offenses for which the maximum sentence is one year or less are classified as mlsdcrneanors See 18 U.S.C.
§ 3559(a) (2000).

' The term “accompanying the Armed Forces outside the United States” is further dcﬁned by statute. Section 3267
deﬁnes “accompanying the Armed Forces outside the United States” as:
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such persons commit a misdemeanor offense while in an area that falls w1th1n the specml
maritime and territorial _]UﬂSdlCthIl they are within the special maritime and territorial

jurisdiction.

Althéugh these two classes of persons are not within the special maritime and territorial

jurisdiction when they engage in conduct that would constitute a felony if engaged in within the

special maritime and territorial jurisdiction, they are in fact puniShable for such conduct when
they are outside the United States—whether they are in an area that is otherwise part of the
special maritime and territorial jurisdiction or elsewhere outside the United States, such as in a
foreign state. Section 3261(a) provides that when such persons are outside the United States and
they engage in conduct that would be a felony if committed in the special maritime and territorial
jurisdiction, those persons “shall be punished as provided for that offense.” 18 U.S.C. § 3261(a).
Section 3261(a) therefore gives extraterritorial effect to the criminal prohibitions applicable to
the special maritime and territorial jurisdiction of the United States. Thus, with respect to
interrogations, members of the Armed Forces and those employed by or accompanying the

. Armed Forces will be subject to the felony criminal prohibitions that apply in the special
maritime and territorial jurisdiction irrespective of whether the interrogations occur at, for

example, a U.S. military base or at the military facilities of a foreign state.

- Although members of the Armed Forces are to be punished for conduct that would
constitute a felony if committed in the special maritime and territorial jurisdiction, they can only
be prosecuted under the UCMJ for that conduct. Section 3261 prohibits the prosecution of
members of the Armed Forces under the laws applicable to the special maritime and territorial -

| jurisdiction. For persons who are members of the Armed Forces subject to the UCMJ, section

3261(d) provides that “no prosecution may be commenced against” them “under section

(A) A dependent of—
) a member of the Armed Forces;
(ii) a civilian employee of the Department of Defense (mcludmg .2 nonappropriated fund
- instrumentality of the Department); or
(iii) a Department of Defense contractor (including a subcontractor at any tier) or an
employee of 2 Department of Defense contractor (including a subcontractor at any tier);

(B) residing with such member, civilian employee, contractor, -or contractor employec outside the
- United States; and : '
(C) °  nota national of or ordinarily resident in the host nation.

- 18 U.S.C. § 3267 (2000).

L1kew1se the statute also defines “employed by the Armed forces. Section 3267(1) prowdcs that this term
includes those persons v

(A) cmployed as a civilian employee of the Department of Defense (mcludmg a nonappropriated
fund instrumentality of the Department), as a Department of Defense contractor (including a
subcontractor at any tier), or as an employee of a Department of Defense contractor (including a
subcontractor at any tier);
(B) present or residing outside the United States in connection with such employment and
(C) not a national of or ctdinarily resident in the.host nation.

ld.
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3261(a).” 18 U.S.C. § 3261(d).” 22 Section 3261(d) is subJect to two exceptions. TFirst, the bar
[ on prosecutions applies only so long as the member continues to be subject to the UCMJ. See 18 -

U.S.C. § 3261(d)(1). Second, if “an indictment or information charges that the member
committed the offense with one or more other defendants, at least one of whom is not subject” to
the UCMJ, the bar does not apply. 18 U.S.C. § 3261(d)(2). In limited circumstances, namely in

~ time of war, persons employed by or accompanying the Armed Forces are subject to the UCMJ.
" See 10 U.S.C. § 802 (a)(11) (2000) (providing that “persons serving with, employed by, or
accompanying the armed forces outside the United States™ are subject to the UCMI); Reid v.
Covert, 354 U.S. 1 (1957).2 If the indictment charged that such persons committed the offense
in wartime with members of the Armed Forces subject to the UCMI, this bar on prosecution
would not be removed for the member. The indictment would, for example, have to charge that
_the member of the Armed Forces committed the offense with, for example, a government official
not subject to the UCMJ (and not physically accompanymg the Armed Forces in the field) to

survive.

2. Criminal Statutes Applicable in the'Special Maritime and Territorial Jurisdiction of
the United States '

Because the interaction of 18 U.S.C. § 7 and 18 U.S.C. § 3261(a) renders the criminal

statutes .that apply in special maritime and territorial jurisdiction applicable to the conduct of
 members of the Armed Forces, and those accompanying or employed by the Armed Forces, we
- have examined below the criminal statutes that could conceivably cover interrogation conduct.
Specifically, we have addressed: assault, 18 U.S.C. § 113; maiming, 18 U.S.C. § 114; and
interstate stalking, 18 U.S.C. § 2261A. Of course, as we explained above, various canons of

~ construction preclude the application of these laws to authorized Imhtary mtcrrogatlons of alien

enemy combatants during wartime.

# Section 3261 ensures that the military can prosecute its members under the UCMJ. Section 3261(c) makes clear

that neither section 3261(d)’s bar nor any other portion of the statute precludes proceeding against persons covered

by section 3261(a) in a military commission. It provides that “[nJothing in this chapter may be construed to deprive

a court-martial, military commission, provost court, or other military tribunal of concurrent jurisdiction with respect

to offenders or offenses that by statute or by the law of war may be tried by a court-martial, military commission,
‘ grovost court, or other military tribunal.”. 18 U.S.C. § 3261(4d). '

Although in construing 10 U.S.C. § 802(a)(10), which provides that persons subject to the UCM]J includes “[x]n
time of war, persons serving with or accompanying an armed force in the field,” we opined that “in time of war”
meant both declared and undeclared wars, we found that due to ambiguity in the case law we could not predict
whether the Court.of Military Appeals or the Supreme Court would agree with: our reading of the phrase. See
Memorandum for William J. Haynes, II, General Counsel, Department of Defense, from John C. Yoo, Deputy
Assistant Attorney General, Re: Possible Criminal Charges Against American Citizen Who Was a Member of the A !
Qaeda Terrorist Organization or the Taliban Militia at 18 (Dec. 21, 2001).

~ Additionally, we note that with respect to meaning of the term “employed by or accompanying the Armed
Forces,” we have construed those terms to have essentially the same meaning as that which 18 U.S.C. § 3267
provides. . Specifically, we have opined that - “the phrase ‘employed by or accompanying’ is a well understood
reference to civilian employees -of the military establishment and to the dependents of military personnel.”
Memorandum for Fred M. Vinson, Jr., Assistant Attorney General, Criminal Division from Frank M. Wozencraft,
Assistant Attomney General, Office of Legal Counsel, Re: H.R. 11244, A Bill To Amend Title 18 of the United States
Code 10 Give United States District Courts Jurisdiction of Certain Offenses Committed by Americans Ouiside The
United States, and for Other Pufposes (Aug. 23,.1967). It is, however, unclear whether the meaning of “employed

- by the armed forces” for purposes of the UCMJ extends to Department of Defense contractors as does section 3267.
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a. Assault

Section 113 of Title 18 proscribes assault within the special maritime and territorial
jurisdiction of the United States.”* Although section 113 does not define assault, courts have
construed the term “assault” in accordance with its common law meaning. See, e.g., United
States v. Estrada-Fernandez, 150 F.3d 491, 494 n.1 (5th Cir. 1998); United States v. Juvenile-
Male, 930 F.2d 727, 728 (9th-Cir. 1991). At common law, an assault is an attempted battery or
an act that puts another person in reasonable apprehension of bodily harm. See, e.g., United
States v. Bayes, 210 F.3d 64, 68 (1st Cir. 2000). Section 113, as we explain below, sweeps more
broadly than the common law definition of simple assault and sweeps within its ambit acts that
would at common law constitute battery. We analyze below each form of assault section 113

proscribes.

 First, we begin with the least serious form of assault: simple assault, which section

“113(a)(5) proscnbes This form of assault includes attempted battery. See, e.g., United States
“v. Dupree, 544 F.2d 1050 (9th Cir. 1976).2% Courts have employed various formulations of what

constitutes an attempted battery. By the far most common formulation is that attempted battery
s “a willful attempt to inflict injury upon the person of another.” United States v. Fallen, 256

X 18U.S.C. § 113 provides in full: -

(a) Whoever, within the special maritime and territorial jurisdiction of the Umted States, is gm]ty of an assault shall
be punished as follows:

(1) Assault with intent to cornmit murder, by imprisonment for not more than twenty years. -

(2) Assault with intent to coramit any felony, except murder or a felony under chapter 109A, by a fine
under this title or imprisonment for not more than ten years, or both,

(3) Assault with a dangerous weapon, with intent to do bodily harm, and without just cause or excuse, by a
fine under this title or imprisonment for not more than ten years, or both.

(4) Assault by striking, beating, or wounding, by a fine under this title or unpnsonment for not more t.han

six months, or both.
(5) Simple assault, by a fine under this title or nnpnsonmcnt for not more than six months, or both, or if the

victim of the assault is an individual who has not attained the age of 16 years, by fme under this title or
imprisonment for not more than 1 year, or both.
(6). Assault resulting in serious bodily injury, by a fine under this title or xmpnsonment for not more than

ten years, or both.
(7) Assault resulting in substantial bodily i injury to an individual who has not attained the age of 1 6 years,

by fine under this title or imprisonment for not more than 5 years, or both.
(b)‘As used in this subsection%—

(1) the term “substantia] b'odily injury” means bodily injury which involves—
" (A) a temporary but substantial disfigurement; or
(B) a temporary but substantial loss or unpau'ment of the function of any bodlly member, organ, or -
‘mental faculty; and v
(2) the term “serious bodily injury” has the ‘meaning given that term in section 1365 of this title.

> Simple assault carries a penalty of not more than six months’ 1mpnsonment a fine, or both. If, however, the
victim under age 16, the defendant faces a penalty of up to one:year’s 1mpnsonmcnt a fine, or both. See 18 U.S.C.
§ 113(a)(5).

S As the Seventh Circuit has e)qslamed, this latter type of assault is drawn from tort law. See United States v. Bell,
505 F.2d 539, 540-41 (7th Cir. 1974). See also LaFave at 746 (same).
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F.3d 1082, 1088 (11th Cir. 2001), cert. denied, 534 U.S. 1170 (2002). See United States v.
McCulligan, 256 F.3d 97, 102-03 (3d Cir. 2001) (same); Juvenile Male, 930 at 728 (same). An
~ assault at common law does not require actual physical contact. If the defendant does make such
contact, it does not preclude a charge of simple assault. See Dupree, 544 F.2d at 1052 (“[Aln
assault is an attempted battery and proof of a battery will support conviction of assault”); Cf.
Bayes, 210 F.3d at 69 (“in a prosecution for simple assault . ... , it is sufficient to show that the
defendant- deliberately touched another in a. patently offensive manner without justification or
excuse”) The attempted battery form of assault is, like all other forms of attempt, a specific
intent crime. See Wayne R. LaFave and Austin W. Scott, Jr., Substantive Criminal Law § 7.16,
at 312 (1986) (“LaFave & Scott”). Thus, the defendant must have specifically intended to
commit a battery—i.e., he must have specifically intended to “to cause physical injury to the
victim.” See id: Some courts construe that physical injury to extend to offensive touchings. An
offensive touching can be anything from attempting to spit on someone to trying to touch
someone’s buttocks. See Bayes, 210 F.3d at 69; United States v. Frizzi, 491 F.2d 1231, 1232 (1st
Cir. 1974). See also United States v. Whitefeather, 275 F.3d 741, 743 (8th Cir. 2002) (urinating
on victim was an offensive touching). And as one of the leading commentators explains, “[a]n
attempt to commit any crime requires that the attempting party come pretty close.to committing
it.” Wayne R. LaFave, Criminal Law, § 7.16, at 745 (3d ed. 2000) (“LaFave”).. In the context of
- interrogations, if, for example, an interrogator attempted to slap the detainee, such an act would
constitute simple assault. On the other hand, changing the detainee’s environment such as by
altering the li ghtlng or temperature would not constitute simple assault. :

Simple assault also includes the placement of another in reasonable apprehension of
immediate bodily harm. To convict a defendant of this type of assault, the prosecution must
establish that: (1) the defendant intended to cause apprehension of immediate bodily harm; (2)
the victim actually experienced such apprehension; and (3) the defendant engaged in some
conduct that reasonably arouses such apprehension. See, e.g., United States v. Skeet, 665 F.2d
983, 986—87 (9th Cir. 1982) (defendant’s actions must actually cause victim apprehension);
United States v. Sampson, No. 00-50689, 2002 WL 1478552, at *2 (9th Cir. July 10, 2002)
(where defendant’s firing of a gun failed to frighten police officer because he had not heard the
gun fire or seen the defendant fire the gun the defendant had not committed simple assault);
LaFave, § 7.16, at 747.7 In interrogating a detainee, if interrogators were to, for example, show
-a detainee a device for electrically shocking him and to threaten to use it should he refuse to

- divulge information, such an action would constitute this type of assault. In so doing, the
interrogator would have intended to cause apprehension of immediate bodily harm, it would have
_ been reasonable for the detainee to experience such apprehens1on and more than hkely he would

have expenenced such apprehens1on

Second, section 113(a)(4) proscribes assault by “striking, beating, or wounding.”?® This
crime requires only general intent. - See, e.g., United States v. Felix, 996 F.2d 203, 207 (8th Cir.

77 Some courts have labeled this requirement of reasonable apprehension as the requiremert that the defendant had
the “present apparent ability” to inflict harm. See Fallen, 256 F.3d at 1088 (defendant’s “repeated assertion that he
had a gun and was willing to use it” sufficed to establish that the defendant had the “present apparent ability” to
harm victim). Under either formulation, the inquiry is still one that looks to whether the cucumstances would have
caused a reasonable person to think that the defendant would harm her.

% This form of assault carries a penalty of up to six months’ impnsonmcnt, a fine, or both. 18 U.S.C. § 113(a)(4).

UNCLASSIFIED = -SBCREFANORORN—



SECRBFAOEORMN— L 26

, '1993) (general intent crime). Courts have construed this section to preclude essentially what at
‘ common law would have been simple battery. See, e.g., United States v. Chavez, 204 F.3d 1305,
- 1317 (11th Cir. 2000); United States v. Duran, 127 F.3d 911, 915 (10th Cir. 1997). By contrast
to the simple assault section 113(a)(5) proscribes, this subsection requires that a defendant make
physical contact with the victim. See Estrada-Fernandez, 150 F.3d at 494; United States v.
Johnson, 637 F.2d 1224, 1242 n.26 (9th Cir. 1980). Notably, however, assault by striking,
beating, or wounding “requires no particular degree of severity in the injury” to the victim.
Felix, 996 F.2d at 207. See Chavez, 204 F.3d at 1317 (same). Because this section requires
physical contact, interrogation methods that do not involve physical contact will not run afoul of

this section.

Before turning to the remaining types of assault that section 113 proscribes, it bears
noting that both simple assault and assault by striking, beating or wounding are punishable by a
maximum sentence of six months’ imprisonment, a fine, or both. See 18 U.S.C. § 113(a)(5); id.
§ 113(a)(4). ? Because the maximum sentence for each of these crimes is less than a year,
-charges brought against a member of the Armed Forces subject to the UCMJ or those employed
by or accompanying the Armed Forces for either of these crimes would not bring that member
within the scope of 18 U.S.C. § 3261(a). As a result, amember of the Armed Forces engaging in
such conduct at a military base, such as GTMO, would be within the special maritime and
territorial jurisdiction of the United States and could be prosecuted for this offense in an Article
I court, subject, of course, to any defenses or any protections stemming from the exercise of the
President’s constitutional authority. If, however, members of the Armed Forces were engaging
: in'such conduct on a foreign state’s military base, they would not be covered by 3261(a) nor
'» ‘would they be within the special maritime and territorial jurisdiction.” The remaining types of
assault prohibited under section 113(a) addressed below would, however, bring a member of the
Armed Forces or someone employed by or accompanying the Armed Forces squarely within

section 3261(a). -

Section 113 proscribes assault resulting in “serious bodily injury” and assault resulting in
“substantial bodily injury to an individual who has not attained the age of 16 years” 18 U.S.C. §
'113(a)(6); id. § 113(a)(7). These crimes are general intent crimes. See, e.g., United States v.
Belgard, 894 F.2d 1092, 1095 n.1 (9th Cir. 1990); Felix, 996 F.2d at 207. To establish assault
resulting in serious bodily injury, the prosecution must prove that the defendant “assault[ed] the
victim and that the assault happen[ed] to result” in the necessary level of injury. United States v.
Davis, 237 F.3d 942, 944 (8th Cir. 2001). “Serious bodily injury” is defined as “bodily injury
which involves . . . a substannal risk of death; . . . extreme physical pain; . . . protracted and
obvious disfi gurement or. .. protracted loss or impairment of the function of a bodily member,

, organ or mental faculty ? 18 U.S.C. § 1365(g)(3) (2000); see id. § 113(b)2) (“[TIhe term
‘serious bodily injury” has the meaning given that term in section 1365 of this-title.”).* By
contrast, section 113(b)(1) defines “substantial bodily injury” as “bodily injury which involves .

¥ 1If, however, an individual were charged with the simple assault of a person “who-has not attained the age of 16
years,” that individual would face a maximurn sentence of up to one year in prison. This charge still would rot
bring a member of the: Armed Forces or those accompanying or employed by the Armed Forces within section
3261(a)’s coverage because the conduct must constitute an offense punishable by more than a year in prison.

¥ 18 USC. § 1365(g)4) further defines ‘bodily injury” to mean: (1) “a cut, abrasion, bruise, burn, or
disfigurement”; (2) “physical pain™; (3) “illness”; (4) “impairment of the function of a bodily member, organ, or.
mental faculty”; (5) ““or any other injury to the body no matter how temporary.”
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. a temporary or substantial disfigurement; or . . . a temporary but substantial loss or impairment
of the function of any bodily member, organ, or mental faculty.” Id. § 113(b)(1). Thus, an
assault resulting in serious bodily injury requires a more severe injury, that in some instances
may have a more lasting impact on the victim than that which might be considered “substantial

bodily injury.”

No court has definitively addressed the minimum thresholds of injury necessary to rise to
the level of “substantial bodily injury” or “serious bodily injury,” rcspectively Nonetheless,
reported opinions regarding these crimes offer some idea as to the severity and type of injuries
“that would be sufficient to establish vielations of these subsections. With respect to substantial
bodily. injury, for example, a defendant was convicted of assault resulting in substantial bodily
injury for injuries to the victim that included: fracturing the victim’s skull, burning his face, and
biting him, which left a human bite mark on the victim’s leg. See United States v. Brown, 287
F:3d 684, 687 (8th Cir. 2002). And in In re Murphy, No. 98-M-168, 1998 WL.1179109
(W.D.N.Y. June 30, 1998), the magistrate concluded that “a loss of consciousness and a two-day
stay in the sick room could qualify as allegations of substantial bodily injury.” Id. at *6. With
“respect to serious bodily injury, evidence establishing that the victim’s cheekbone and eye socket
. were fractured, and a large laceration created, requiring the victim to undergo: reconstructive .
surgery and leaving her suffering from a permanent disfigurement, established that she had
" suffered serious bodily injury. See United States v. Waloke, 962 F.2d 824, 827 (8th Cir. 1992).
'With respect to “serious bodily injury,” in United States v. Dennison, 937 F.2d 559 (10th Cir.
-1991), the Tenth Circuit concluded that the infliction of seven lacerations over the victim’s neck
and chest that required extensive suturing and had produced:scarring “involve[ing] a ‘substantial
risk of . . . protracted and obvious disfigurement.”” Id. at 562. And in United States v. Brown,
276 F.3d 930 (7th Cir.), cert. denied, 123 S. Ct. 126 (2002), the Seventh Circuit concluded that
the tearing of a muscle in the victim’s calf and leg that required hospitalization and crutches did
not constitute protracted loss or impairment of the function of the leg nor did it cause
disfigurement within the meaning of section 1365(g). See id. at 931-32. Nonetheless, the court
~concluded that because the victim had suffered from extreme pain for eight days due to the

" injuries sustained to his leg, he had suffered serious bodily i 1n_]ury See id.

It bears emphasizing that for the purposes of sections 113(a)(6) and 113(a)(7) the
concepts of serious bodily injury and substantial bodily injury include injury to an individual’s
mental faculties. See, e.g., United States v. Lowe, 145 F.3d 45, 53 (1st Cir. 1998); 18 U.S.C. §
113®YD)B); id. § 1365(g)(3). We have not, however, found any reported cases in which a
mental harm absent physical contact constituted assault. For example, in Lowe, the only reported
case in which mental harm fulfilled the serious bodily injury requirement for the purposes of
assault under this section, the defendant kidnapped and raped the victim and this physical
brutality caused her mental harm. See id. at 48.- We note that with the exception of the
undefined reference to “mental faculties,” all of the injuries described in the statute connote
some (and more likely extensive) physical contact with the victim. In defining substantial bodily -
injury, for example, the statute speaks in terms of disfigurement, or loss of the function of some
bodily member or organ. In the case of serious bodily injury, the statute reaches more serious
~ injuries to include those injuries that bear-a substantial risk of death, result in extreme physical

pain, as well as protracted disfigurement or the impairment of a bodily member or organ. The
“impairment” of one’s “mental faculty” might be construed in light of the obvious physical
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contact required for all other injuries listed in the statute. Moreover, these crimes must be
construed consistently with the common law definitions of assault and battery. Simple assault,
as we explamed above, is a spemﬁc intent crime and requires no physical contact. By contrast,
battery is a general intent crime and requires physical contact. Courts have construed assault
resulting in serious bodily harm to require only general intent, rendering it akin to battery in that
regard and thereby suggesting that it too requires actual physical contact. Indeed, the only other
general intent crime under section 113 is assault by striking, beating, or wounding. Courts have
construed that form of assault to be the equivalent of simple battery, requiring actual physical
contact as an element. Thus, given the requisite intent and remainder of the other injuries that
constitute serious bodily injury or substantial bodily injury, we believe the better view of these
forms of assault is that they require actual physical contact. Indeed, no court has found mental
- harm in the absence of physical contact sufficient to satisfy the requisite injury. Nonetheless, we
cannot conclude with certainty that no court would make such-a finding.

In the context of i mtenogatlons we beheve that mtcrrogauon methods that do not involve
physical contact will not support a charge of assault resulting in substantial injury or assault
resulting in serious bodily injury or substantial bodﬂy injury. Moreover, even minimal physwal

contact, such as poking, slapping, or shoving the detainee, is unhkely to produce the injury
necessary to establish either one of these types of assault

Section 113(a)(3) prohibits “assault with a dangerous weapon, with intent to do bodily

harm, and without just cause or excuse.” To establish this type of assault, the prosecution must

) . prove that the defendant “(1) assaulted the victim (2) with a dangerous weapon (3) with the
L intent to do bodily harm.” Estrada-Fernandez, 150 F.3d at 494. - See also United States v.

' Gibson, 896 F.2d 206, 209 (6th Cir. 1990) (to establish assault with a dangerous weapon, the
prosecution must establish that the defendant acted with the specific intent to commit bodily
harm). It does not, however, require the defendant to make physical contact with the victim. -See
Estrada-Fernandez, 150 F.3d at 494; United States v. Duran, 127 F.3d 911 (10th Cir. 1997). It
is also therefore not necessary for. the victim to have suffered actual bodily injury. See United

~ States v. Phelps, 168 F.3d 1048, 1056 (8th Cir. 1999) (“The government is required to present .
sufficient evidence only that the appellant assaulted the victim with an object capable. of
inflicting bodily injury, and not that the victim actually suffered bodily injury as a result of the

assault ™) (cmpha31s added).

Although the statutory text provides that this type of assault must be committed “without -
just cause or excuse,” courts have held that the prosecution is not required to establish the
absence of just cause or excuse. Instead; these are affirmative defenses for which the defendant
bears the burden. See United States v. Guilbert, 692 F.2d 1340, 1343 (11th Cir. 1982); United
States v. Phillippi, 655 F.2d-792, 793 (7th Cir. 1981) Hockenberry v. United States, 422 F.2d -
‘171, 173 (Sth Cir. 1970); United States v. Peters, 476 F. Supp. 259, 262 (E.D. Wis. 1979). See
also United States v. Jackson, No. 99- 4388 2000 WL 194284, at *2 (4th Cir. Feb. 18 2000)

. (unpubhshed opinion) (following Guzlbert) v

! Although it could be argued that this subsection’s express mention of “just cause or excuse” indicate that such
defenses are not available with respect to the other types of assault under section 113, we believe that the better view
is that these affirmative defenses femain available. As we explain infra Part IV, absent a clear statement eliminating
~ such defenses, they remain available. 4
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An item need not fall within the classic examples of dangerous weapons—e.g., a knife or

a gun—to constitute a “dangerous weapon” for the purposes of section 113(a)(3). Instead, the

-touchstone for whether an object is'a “dangerous weapon” is whether it has been used in a
manner ]ikely to cause. serious injury. See Guilbert, 692 F.2d at 1343; United States v.

LeCompte, 108 F.3d 948 (8th Cir. 1997); United States v. Bey, 667 F.2d 7, 11 (5th Cir. 1982)

(“[WThat constitutes a dangerous weapon depends not on the nature of the object itself but on its
capacity, given the manner of its use to endanger life or inflict great bodily harm.”) (internal

quotation marks and. citation omitted). See also United States v. Riggins, 40 F.3d 1055, 1057

(9th Cir. 1994) (quoting Guilbert with approval). For example, courts have found that a

telephone receiver and ‘a broom handle can be, under certain circumstances, ‘“‘dangerous

"weapons.” See LeCompte, 108 F.3d at 952 (telephone receiver); Estrada-Fernandez, 150 F.3d
491 (broom or mop handle). For that matter, a speeding car could constitute a dangerous
weapon. See United States v. Gibson, 896 F.2d 206, 209 n.1 (6th Cir. 1990). At a minimum,

‘however, it requires that a defendant employ some object as a dangerous weapon. Ultimately,
whether or not an item constitutes a dangerous weapon is a question of fact for a jury. See

Riggins, 40 F.3d at 1057; Phelps, 168 F.3d at 1055. As the Fourth Circuit has explained, “[t]he

test of whether a particular object was used as a dangerous weapon is not so mechanical that it

“can be readily reduced to a question of law. Rather, it must be left to the jury to determine
whether, under the circumstances of each case, the defendant used some instrumentality, [or]

object, . . . to cause death or serious injury.” United States v. Sturgis, 48 F.3d 784, 788 (4th Cir.

1995).%

Here, so long as the interrogation method does not involve a dangerous weapon, this type
of assault has not been committed. Physical contact would be insufficient to demonstrate this
type of assault. Methods of interrogation that involve alterations to the detainee’s cell
environment would not be problematic under this section, not only because no dangerous
weapon would have been used, but also because such alterations are unlikely to involve the

necessary intent to inflict bodily injury.

Finally, section 113 prohibits assault with intent to commit murder and assault with the
.intent to commit any other felony except murder or sexual abuse crimes.”® 18 U.S.C. §
. 113(a)(1)-(2). Both of these crimes are specific intent crimes—the former requiring that the
individual specifically intend to commit murder and the latter requiring the intent to commit a
- felony, such as maiming or torture. See, e.g., United States v. Perez, 43 F.3d 1131, 1137-38 (7th
Cir. 1994). See also 18 U.S.C. § 114 (prohibiting maiming within the special maritime
jurisdiction); id. § 2340A (prohibiting torture outside the United States). Although neither of
- these crimes requires actual physical contact with the victim, demonstrating the requisite intent
- may be more difficult to establish absent such contact. Here, as long as the interrogators do not
intend to murder the detainee, they will not have run afoul of section 1 13(a)(1). Moreover, as to”

32 We note that one court has construed * dangerous weapon” to include the use of one’s body parts. In Sturgis, the
Fourth Circuit concluded that the defendant’s teeth and mouth constituted a dangerous weapon where an HIV
positive inmate bit the officer in an effort to infect the officer with HIV and the bites inflicted wounds that bled
“profusely.” 48 F.3d at 788.

> Assault with intent to commit murder carries a maximum penalty of 20 years’ imprisonment. See 18 U.S.C. §
113(a)(1). Assault with the intent to commit any other fe]ony may be punished by up to 10 years’ imprisonment, a
fine, or both. See id. § 113(a)(2).
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section 113(a)(2), the intent to torture appears to be the most relevant. As we will explain infra

f Part I1.C.2, to satisfy this intent element, the interrogator would have to intend to cause other
severe physical pain or suffering or to cause prolonged mental harm. Absent such intent, the
interrogator would not have committed assault with intent to torture. We caution, however, that
specific intent, as will be discussed in more detail in Part I.C.2., can be inferred ﬁ'om the factual
circumstances. See also United States v. Hinton, 31 F.3d 817, 822 (5th Cir. 1994)34

b. Maiming
{
Another criminal statute applicable in the special maritime and territorial jurisdiction is
18 U.S.C. § 114. Section 114 makes it a crime for an individual (1) “with the intent to torture (as
defined in section 2340), maim, or disfigure” to (2) “cut[], bite[], or slit[] the nose, ear, or lip, or
cut[] out or disable[] the tongue, or put[] out or destroy[] an eye, -or cut[] off or disable[] a limb
or any member of another person.” 18 US.C. § 114. It further'prohibits individuals from
“throw[ing] .or pour[ing] upon another person -any scaldlng water, corrosive acid, or caustic

substance” with like intent. Jd.

Thc offense requires the specific intent to torture, maim or disfigure. See United States v.
Chee, No. 98-2038,-1999 WL 261017 at *3 (10th Cir. May 3, 1999) (maiming is a specific intent
crime) (unpublished opinion); see also United States v. Salamanca, 990 F.2d 629, 635 (D.C. Cir.
1993) (where defendant inflicted “enough forceful blows to split open [the victim’s] skull,
shatter his eye socket, knock out three of his teeth, and break his jaw” requisite specific intent
had been established.). Moreover, the defendant’s method of maiming must be one of the types
{ the statute specifies—i.e., cutting, biting, slitting, cutting out, disabling, or putting out—and the
' injury must be to a body part the statute specifies—i.e., the nose, ear, lip, tongue, eye, or limb.
See United States v. Stone, 472 F.2d 909, 915 (5th Cir. 1973). Similarly, the second set of acts
.applies to a very narrow band of conduct. It applies only to the throwing or pounng of some sort
of scaldmg, corrosive, or caustic substance. See zd

. * Although section 113 appears to encompass a wide range of conduct, particularly simple assault and assault by
striking, beating or: wounding, we note that there are no reported cases in which section 113 charges have been
brought against a federal officer—FBI, DEA, correctional officer or any other federal officer. Certainly, in the
course of completing their duties, federal officers will invariably at some point touch or attempt to touch individuals
in a way that they would view as offensive, such as during the course of an arrest or in restrammg an unruly inrnate.
Nonetheless, charges are not brought against officers for such conduct. For reasons explained in Part ILA., such
actions by officers are not acts that we view as criminal,

3% Section 114 provides in full:

Whoever, within the special maritime and territorial jurisdiction of the United States, and with
‘intent to torture (as defined in section 2340), maim, or disfigure, cuts, bites, or slits the nose, ear,
or lip, or cuts out or disables the tongue, or puts out or destroys an eye, or cuts-off or disables a

‘ hmb or any member of another person; or

Whoevcr within the special maritime and territorial jurisdiction-of the United States, and with like
intent, throws or pours upon another person, any scaldmg water, corrosive acid, or caustic

substance— =
Shall be fined under this title or imprisoned not more than twenty years, or both.
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Here, so long as the interrogation methods under contemplation do not involve the acts
enumerated in section 114, the conduct of those interrogations will not fall within the purview of
this statute. Because the statute requires specific intent, i.e., the intent to maim, disfigure or
torture, the absence of such intent is a complete defense to a charge of maiming.

c. Interstate Stalking

Section 2261A of Title 18 prohibits “[w]hoever . . . travels in interstate -or foreign
commerce or within the special maritime and territorial jurisdiction of the United States . . . with
the intent to kill, injure, harass, or intimidate another person, and in the course of, or as a result
of, such travel places that person in reasonable fear of the death of, or serious bodily injury to
that person. 36 Thus, there are three elements to a violation of section 2261A: (1) the defendant
traveled in interstate or foreign commerce or within the special maritime and territorial
jurisdiction; (2) he did so with the intent to injure, harass, intimidate another person; (3) the
person he intended to harass or injure was reasonably placed in fear of death or serious bodily
injury. as a result of that travel. See United States v. Al—Zubaldy, 283 F 3d 804, 808 (6th Cir.),

cert. denied, 122 S. Ct. 2638 (2002)

To establish the first element, the prosecution need only show that the defendant engaged
in interstate travel. Section 2261A also applies to “travel[] . . . within the special maritime and
territorial jurisdiction of the United States.” 18 U.S.C. § 2261A(1) (emphasis added). See also
National Defense Authorization Act for Fiscal Year 1997, H. Conf. Rep. No. 104-724, at 793
(1996) (the statute was intended to apply to “any incident of stalking involving interstate

% Section 2261A provides in full:

Whoever—
(1) travels in interstate or foreign commerce or within the special maritime and territorial

jurisdiction of the United States, or entérs or leaves Indian country, with the intent to kill,
injure, harass, or intimidate another person, and in the course of, or as a result of, such
travel places that person in reasonable fear of the death of, or serious bodily injury to, that
person, a member of the immediate family (as defined in section 115) of that person, or

~ the spouse .or intimate partner of that person; or

(2) w1th the intent—

(A) tokdll or m_;ure a person in another State or tribal jurisdiction or within the
. special maritime and territorial jurisdiction of the United States; or

(B) to place a person in another State or tribal jurisdiction, or within the special

maritime and territorial jurisdiction of the United States, in reasonable fear of

the death of, or serious bodily injury to—

(i) that person;

(ii) a member of the immediate family (as defined in section 115) of

that person; or

(iii) a spouse or intimate partner of that person,
uses the mail or any facility of interstate or foreign commerce to engage in a
course of conduct that places that person in reasonable fear of the death of, or
serious bodily injury to, any of the persons described in clauses (i) through (iii),

shall be punished as prov;ded in Section 2261(b).'
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o movement or which occurs on federal property”). Thus, travel simply within the special
( maritime and territorial jurisdiction satisfies this element. As a result, proof that an individual
traveled within a military base in a foreign state would be sufficient to establish this element.

To establish the requisite intent, the prosecution must demonstrate that the defendant
undertook the travel with the specific intent to harass, or intimidate another. See Al-Zubaidy, 283
F.3d at 809 (the defendant “must have intended to harass or injure [the victim] at the time he
crossed the state line”). Thus, for example, a member of the Armed Forces who. traveled to a
‘base solely pursuant to his orders to be stationed there, and subsequently came to be involved in

- the interrogation of operatives, would lack the requisite intent. He would have traveled for the
purpose of complying with his orders but not for the purpose of harassment. Nevertheless,
because travel within the special maritime and territorial jurisdiction is also covered, the intent to
‘travel within that base for the purpose of intimidating or harassing another person would satisfy

the intent element.

In determining whether the third element has been demonstrated, a court will look to the
defendant’s entire course of conduct. See id. This third element is not fulfilled by the mere act
of travel itself. See United States v. Crawford, No. 00-CR-59-B-S, 2001 WL 185140, at *2 (D.
Me. Jan. 26, 2001) (“A plain reading of the statute makes clear that the statute requires the actor
to place the victim in reasonable fear, rather than, as Defendant would have it, that his travel
place the victim in reasonable fear.”). Additionally, serious bodily injury has the same meaning
as it does for assault resulting in serious bodily injury. See 18 U.S.C. § 2266(6) (for the purposes
of section 2261A “[t]he term ‘serious bodily injury’ has the meaning stated in [18 U.S.C. §]

i 2119(2)); id. § 2119(2) (“serious bodily injury” is defined in 18 U.S.C. § 1365); id. § 113
(section 1365 defines “serious bodily injury” for the purposes of “assault resulting in serious
bodily injury”). Thus, an individual must have a reasonable fear of death or a reasonable fear of
“bodily injury which involves . . . a substantial risk of death; . . . extreme physical pain .
protracted and obvious disfigurement; or . . . protracted loss or impairment of the function of a

bodily member, organ, or mental faculty.” Id. § 1365(g) 37

C. Criminal Prohibitions Applicable to Conduct Occurring Outside the Jurlsdlctlon of
the United States

There are two criminal prohibitions that apply to the conduct of U.S. persons outside the

United States: the War Crimes Act, 18 US.C. § 2441, and the prohibition against torture, 18
US.C. §§ 2340-2340A.  We ,conclu'de that the War Crimes Act does not apply to the
interrogation of al Qaeda and Taliban detainees because, as illegal belligerents, they do not
qualify for the legal protections under the Geneva or Hague Conventions that section 2441

. enforces. In regard to section 2340, we conclude that the statute, by its terms, does not apply to
‘interrogations conducted within the territorial United States or on permanent military bases
outside the territory of the United States. Nonetheless, we identify the relevant substantive

" The use of such interrogation techniques as alterations in the lighting, e.g., around the clock lighting of the cell, or
changes in the detainee’s diet, e.g., using something akin to the Nutraloaf used in prisons, could not be said to
reasonably cause a detainee to fear for his life or to fear that he will suffer serious bodily injury. It is important,
however, to bear in mind that the entire course of the mterrogatlons must be examined to determine whether the

" person has been reasonably placed: in fear of death or serious bodily injury.
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standards regarding the prohibition on torture should interrogations occur outside that
jurisdictional limit.

\

1. ‘War Crimes

Section 2441 of Title 18 criminalizes the commission of war crimes by U.S. nationals and
members of the U.S. Armed Forces.®® It criminalizes such conduct whether it occurs inside or
outside the United States, including conduct within the special maritime and territorial
jurisdiction. See id. § 2441(a). -Subsection (c) of section 2441 defines “war crimes” as (1) grave
breaches of any of the Geneva Conventions; (2) conduct prohibited by certain provisions of the
Hague Convention IV, Hague Convention IV Respecting the Laws and Customs of War on
Land, Oct.18, 1907, 36 Stat. 2277, 3 or (3) conduct that constitutes a violation of common
Article 3 of the Geneva Conventions. We have previously concluded that this statute does not
apply to conduct toward the members of al Qaeda and the Taliban. See Treaties and Laws
Memorandum at 8-9. We reached this conclusion because we found al Qaeda to be a non-
governmental terrorist organization whose members are not legally entitled to the protections of

% Section 2441 provides in full:

(a) Offense.—Whoever, whether inside or outside the United States, commits a war crime, in any
of the circumstances described in subsection (b), shall be fined under this title or imprisoned for
life or any term of years, or both, and if death results to the victim, shall also be subject to the

penalty of death.

(b) Circumstances.—The circumstances referred to in subsection (a) are that the person
comumitting such war crime or the victim of such war crime is a member of the Armed Forces of
the United States or a national of the United States (as defined in section 101 of the Immigration

and Nationality Act).

(c) Definition.—As used in this section the term ‘war crime’ means any conduct—
(1) defined as a grave breach in any of the intemational conventions signed at Geneva 12 August
1949, or any protocol to such convention to which the United States is a party;

(2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague Convention IV, Respecting
the Laws and Customs of War on Land, signed 18 October 1907; .
(3) which constitutes a violation of common Article 3 of the intemational conventions signed at
Geneva, 12 August 1949, or any protocol to such convention to which the United States is a party

and which deals with-non- international armed conflict; or

(4) of a person who, in relation to an armed conflict and contrary to the provisions of the Protocol
on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices as amended
at Geneva on 3 May 1996 (Protocol II as amended on 3 May 1996), when the United States is a
party to such Protocol, willfully kills or causes serious injury to civilians.

?9 With respect to the Hague Convention IV, section 2441(c)(2) criminalizes conduct barred by articles 23, 25, 27,
28, of the Annex to the Hague Convention IV: Under the Hague Convention, the conduct in these articles, like all of
the regulations the Annex contains, is prohibited solely as between parties to the Convention. Hague Convention
1V, art. 2 (“The provisions contained in the Regulations referred to in Article 1, as well as in the present Convention,

do not apply except between Contracting Powers, and then only if all the belligerents are parties to the
Convention.”). Since Afghanistan is not a party to the Hague Convention IV, no argument could be made that the
Convention covers the Taliban. As a non-state, al Qaeda is likewise not a party to the Hague Convention IV.
- Moreover, Hague Convention IV requires that belligerents meet the same requirements that they must meet in order
to receive the protections of GPW, which al Qaeda and the Taliban do not meet. Thus, conduct toward enemy
combatants in the current war would not fall within the conduct proscribed by these articles.
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GPW. Since its members cannot be considered to be POWs under the Convention, conduct

toward members of al Qaeda could not constitute a grave breach of the Geneva Conventions.

See 18 U.S.C. § 2441(c)(1). We further found that common Article 3 of the Geneva Conventions
covers either traditional wars between state parties to the convention or non-international civil

wars, but not an intemational conflict with a non-governmental terrorist organization. As a

result; conduct toward members of al Qaeda could not constitute a violation of common Article

3, see Treaties and Law Memorandum at 9, and thus could not violate Section 2441(c)(3).

We also concluded that the President had reasonable grounds to find that the Taliban had
failed to meet the requirements for POW status under GPW. See Memorandum for Alberto R.
Gonzales, Counsel to the President, from Jay S. Bybee, Assistant Attorney General, Re: Status
of Taliban Forces Under Article 4 of the Third Geneva Convention of 1949 at 3 (Feb. 7, 2002).
On February 7, 2002, the President determined that these treaties did not protect either the
Taliban or al Qaeda. See Statement by White House Press Secretary Ari Flclscher available at
_ http //[www.us-mission. ch/pressZOOZ/O802ﬂelscherdetamccs htm (Feb. 7, 2002).%

~ Thus, section 2441 is inapplicable to conduct toward members-of the Taliban or al Qaeda.
We further note that the Treaties and Law Memorandum is the Justice Department’s binding
interpretation of the War Crimes Act, and it will preclude any prosecution under it for conduet
toward members of the Taliban and al Qaeda. See Letter for William H. Taft, IV, Legal Adviser,
Department of State, from John C. Yoo, Deputy Assistant Attorney General, and Robert J.
Delahunty, Special Counsel, Office of Legal Counsel (Jan. 14, 2002).

2. 18 U.S.C. §§ 2340-2340A

Section 2340A of Title 18 makes it a criminal offense for any person “outside the United
States [to] commit[] or attempt[] to commit torture.”™' The statute defines “the United States” as
- “all areas under the jurisdiction of the United States including any of the places described in” 18
US.C. § 5, and 18 US.C.A. § 7. 18 U.S.C. § 2340(3).** Therefore, to the extent that

"4 See also Fact Sheet: Status of Detainees at Guantanamo available at
http://www.whitchouse.gov/news/releases/2002/02/20020207-13.html.

- 4! If convicted of torture, a defendant faces a fine or up to twenty years’ imprisonment or both. If, however, the act
resulted in the victim’s death, a defendant may be sentenced to life imprisonmerit or to death. See 18 US.CA. §
2340A(a). Whether death results from the act also affects the applicable statute of limitations. Where death does
" not result, the statute of limitations is eight years; if death results, there is no statute of limitations. See 18 U.S.C.A.
§ 3286(b) (West Supp. 2002); id. § 2332b(g)(5)(B) (West Supp. 2002). Section 2340A as originally enacted did not -
provide for the death penalty as a punishment. See Omnibus Crime Bill, Pub. L. No.103-322, Title VI, Section -
60020, 108 Stat. 1979 (1994) (amending section 2340A to provide for the death penalty); H. R. Conf. Rep. No. 103-
711, at 388 (1994) (noting that the act added the death penalty as-a penalty for torture).

Most recently, the USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001), amended section 2340A
to expressly codify the offense of conspiracy to commit torture. Congress enacted this amendment as part-of a
broader effort-to ensure that individuals engaged in the planning of terrorist activities could be prosecuted
1rrcspect1ve of where the activities took place. See H. R. Repn. No. 107-236, at 70 (2001) (discussing the addmon of

“‘conspiracy” as a separate offense for a variety of “Federal terrorism offense[s]”).

2 18 US.C. § 5 (2000) provides: “The term ‘United States’, as used in this title in a territorial sense, includes all
places and waters, continental or insular, subject to the jurisdiction of the United States, except the Canal Zone.” As
we understand it, the persons discussed in this memorandum are not within United States as it is defined in section

S.
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‘interrogations take place within the special maritime and territorial jurisdiction, such as at a U.S.
military base in a foreign state, the interrogations .are not subject to sections 2340-2340A. If,
however, the interrogations take place outside the special maritime and territorial jurisdiction and
are otherwise outside the United States, the torture statute applies. Thus, for example,

interrogations conducted at GTMO would not be subject to this prohibition, but interrogations
conducted at a non-U.S. base In Afghamstan would be subject to section 2340A.%

Moreover, we mnote that because the statute criminalizes conduct only when it is
committed outside the United States—which under section 2340(3) means it must be committed
outside the special maritime jurisdiction—the proviso contained in 18 U.S.C.A. § 7(9) excluding
those persons covered by 18 U.S.C. § 3261(a) does not apply. As discussed above, this proviso
excluding members of the Armed Forces, those employed by the Armed Forces or the
Department of Defense, and those persons accompanying members of the Armed Forces or their
employees applies only when their conduct is a felony if committed within the special maritime
and territorial jurisdiction of the United States. See id. Here, the conduct under section 2340A is
a felony only when committed outside the special maritime and territorial jurisdiction. Thus, so
long as members of the Armed Forces and -those accompanying or employed by the Armed
Forces are in an area that 18 U.S.C. § 7 defines as part of the special maritime and territorial
jurisdiction, they too are within the special maritime and territorial jurisdiction for the purposes

> 18 U.S.C. § 7, as discussed supra Part 1B, deﬁnes the special maritime and territorial junsdlctwn of the United

- States,
* The statute further includes those places descnbed in 49 US.C § 46501(2) (2000), which sets forth the special
. aircraft jurisdiction. Under section 46501(2), the special aircraft Junsdxcnon includes “any of the following aircraft

in ﬂzglzt"

(A) a civil aircraft of the United States.
(B) an aircraft of the armed forces of the United States.
(C) another aircraft in the United States.

(D) another aircraft outside the United States—
(i) that has its next scheduled destination or last place of departure in the United States, if

the aircraft next lands in the United States; _
(ii) on which an individual commits an offense (as defined in the Convention for the
Suppression of Unlawful Seizure of Aircraft) if the aircraft lands in the United States
with the individual still on the aircraft; or .
(iii) against which an individual commits an offense (as defined in subsection (d) or (¢) of
article I, section I of the Convention for the Suppression of Unlawful Acts against the
- Safety of Civil Aviation) if the aircraft lands in the United States with the individual still
. on the aircraft.
(E) any other aircraft leased without crew to a lessee whose pnncxpal place of business is in the
United States or, if the lessee does not have a principal place of business, whose permanent
residence is in the United States.

(Emphasis added).

4 We also note that there are several statutes that would permit the prosecution of individuals who, while not
conducting the interrogations themselves, were otherwise involved in the interrogations. Section 2340A(c)
‘expressly criminalizes conspiracy to commit torture. 18 U.S.C. §.2339A makes it an offense to * ‘provide[] material
support or resources -or conceal[] or disguise[] the nature, location, source, or ownershlp of material support or
resources, knowing or intending that they are to be used in preparation for, or carrying out, a violation of section .
2340A.” Id. § 2339A(a). As a general matter, the federal criminal code also provides for accessory liability. See 18
U.S.C.§ 2 (accessory punishable as principal); 18 U.S.C. § 3 (accessory after the fact).
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of the conduct section 2340A criminalizes. Accordingly, they are considered to be within the
United States for purposes of that statute. The criminal prohibition against torture therefore
would not apply to their conduct of interrogations at U.S. military bases located in a foreign
state. If, however, such persons are involved in interrogations outside the special maritime and
territorial jurisdiction and outside the United States, they are subject to the prohibition against
torture as well as those criminal statutes applicable to the special maritime and territorial

~ jurisdiction.
Section 2340 defines the act of torture as an:

act committed by a person acting under the color of law spéciﬁcally intended to
inflict severe physical or mental pain or suffering (other than pain or suffering
incidental to lawful sanctlons) upon another person within his custody or physwal

control.

18 U.S.C.A. § 2340(1); see id. § 2340A. Thus, to establish the offense of torture, the prosecution
must show that: (1) the torture occurred outside the United States; (2) the defendant acted under
the color of law; (3) the victim was within the defendant’s custody or physical control; (4) the
defendant specifically intended to cause severe physical or mental pain or suffering; and (5) that
the act inflicted severe physical or mental pain or suffering. See also S. Exec. Rep. No. 101-30,
at 6 (1990) (“For an act to-be ‘torture,’ it must . . . cause severe pain and suffering, and be

intended to cause severe pain and suffering. ”)

At the outset we note that no prosecutions have been brought under section 2340A.
‘There is therefore no case law interpreting sections 2340-2340A. In light of this paucity of case
law, we have discussed at length below the text of the statute, its legislative history, and the
judicial interpretation of a closely related statute—the Torture Victims Protection Act—in order
to provide guidance as to the meaning of the elements of torture.

a. “Specifically Intended”

To violate section 2340A, the statute requires that severe pain and suffering be inflicted

with specific intent. See 18 U.S.C. § 2340(1). For a defendant to act with specific intent, he

.. must expressly intend to achieve the forbidden act. See United States v. Carter, 530 U.S, 255,
' 269 (2000); Black's Law Dictionary at 814 (7th ed. 1999) (defining specific intent as “[t]he
intent to accomplish the precise criminal act that one is later charged with”). For example, in
Ratzlaf v. United States, 510.U.S. 135, 141 (1994), the statute at issue was construed to require
that the defendant act with the “specific intent to commit the crime.” (Internal quotation marks

and citation omitted). As a result, the defendant had to act with the express “purpose to disobey

the law” for the mens rea element to be satisfied. Id. (intemal quotation marks and citation

omitted)

Here, because section 2340 requires that a defendant act with the specific intent to inflict
severe pain, the infliction of such pain must be the defendant’s precise objective. If the statute

“S For the purposes of our analysis, we have assumed that interrogators would be acting under color of law and that
the person interrogated would be within the custody or control of those interrogators.
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had required only general intent, it would be sufficient to establish guilt by showing that the
defendant “possessed knowledge with respect to the actus reus of the crime.” Carter, 530 U.S.
at 268. If the defendant acted knowing that severe pain or suffering was reasonably likely to
result from his actions, but no more, he would have acted only with general intent. See id. at
269; Black’s Law Dictionary 813 (7th ed. 1999) (explaining that general intent “usu[ally] takes
the form of recklessness (involving actual awareness of a risk and the culpable taking of that
risk) or negligence (involving blameworthy inadvertence)”). The Supreme Court has used the
following example to illustrate the difference between these two mental states:

[A] person entered a bank and took money from a teller at gunpoint, but
deliberately failed to make a quick getaway from the bank in the hope of being

~arrested so that he would be returned to prison and treated for alcoholism.
Though this defendant knowingly engaged in the acts of using force and taking
money (satisfying “general intent”), he did not intend permanently to deprive the
bank of its possession of the money (failing to satisfy “specific intent”).

Carter, 530 U.S. at 268 (citing 1 W. LaFave & A. Scott, Substantive Criminal Law § 3. 5, at 315
(1986)).

As a theoretical matter, therefore, knowledge alone that a particular result is certain to
occur does not constitute specific intent. As the Supreme Court explained in the context of
murder, “the . . . common law of homicide distinguishes . .. between a person who knows that
another person will be killed as a result of his conduct and a person who acts with the specific
purpose-of taking another’s life[.]” United States v. Bailey, 444 1.S. 394, 405 (1980). “Put
differently, the law distinguishes actions taken ‘because of* a given end from actions taken ‘in
spite” -of their unintended but foreseen consequences.” Vacco v. Quill, 521 U.S. 793, 802-03
(1997). Thus, even if the defendant knows that severe pain will result from his actions, if
causing such harm is not his objective, he lacks the requisite intent. While as a theoretical matter
such knowledge does not constitute specific intent, juries are permitted to infer from the factual

".circumstances that such intent is present. See, e.g., United States v. Godwin, 272 F.3d 659, 666
(4th Cir. 2001); United States v. Karro, 257 F.3d 112, 118 (2d Cir. 2001); United States v. Wood,
207 F.3d 1222, 1232 (10th Cir. 2000); Henderson v. United States, 202 F.2d 400, 403 (6th
Cir.1953). Therefore when a defendant knows that his actions will produce the prohibited
result, a jury will in all likelihood conclude that the defendant acted with specrﬁc intent.

Further, an individual who acts with a good faith belief that his conduct would not
produce the result that the law prohibits would not have the requisite intent. See, e.g., South Atl.
Lmtd. Ptrshp. of Tenn. v. Reise, 218 F.3d 518, 531 (4th Cir. 2002). Where a defendant acts in
good faith, he acts with an honest belief that he has not engaged in the proscribed conduct. See
Cheek v. United States, 498 U.S. 192, 202 (1991); United States v. Mancuso, 42 F.3d 836, 837
(4th Cir. 1994). A good faith belief need not be a reasonable one. See Cheek, 498 U.S. at 202.

~Although a defendant theoretically could hold an unreasonable belief that his acts would
not constitute the actions.the statute prohibits, even though they would as a certainty produce the
prohibited effects, as a matter of practice it is highly unlikely that a jury would acquit in such a
situation. Where a- defendant holds an unreasonable belief, he will confront the problem of

UNCLASSIFIED - SBcRETAGEORN—



~SBCRETANOFPORN——— ' 38

proving to the jury that he actually held that belief. As the Supreme Court noted in Cheek, “the
more unreasonable the asserted beliefs or misunderstandings are, the more likely the jury . . . will
find that the Government has carried its burden of proving” intent. Jd. at 203-04. As we
explained above, a jury will be permitted to infer that the defendant held the requisite specific
intent. As a matter of proof, therefore, a good faith defense will prove more compelling when a

reasonable basis exists for the defendant’s belief.

b. “Severe Pain or Suffering”

The key statutory phrase in the definition of torture is the statement that acts amount to
torture if they cause “severe physical or mental pain or suffering.” In examining the meaning of
a statute, its text must be the starting point. See INS v. Phinpathya, 464 U.S. 183, 189 (1984).
- Section 2340 makes plain that the infliction of pain or suffermg per se, whether it is physical or
‘mental, is insufficient to amount-to torture. Instead, the pain or suffering must be “severe.” The
statute does not, however, define the term “severe.” “In the absence of such a definition, we
construe a statutory term in accordance with its ordmary or natural meamng » FDIC v. Meyer,
510 U.S. 471, 476 (1994). The dictionary -defines “severe” as “[u]nsparing in exaction,
~ punishment, or censure” or “[I]nflicting discomfort or pain hard to endure; sharp; afflictive;
distressing; violent; extreme; as severe pain, anguish, torture.” = Webster's New International
Dictionary 2295 (2d ed. 1935); see American Heritage Dictionary of the English Language 1653
(3d ed. 1992) (“extremely violent or grievous\ Severe pain”) (emphasis in original); IX The
Oxford English Dictionary 572 (1978) (“Of pain, suffering, loss, or the like: Grievous, extreme”
and “of circumstances . . .: hard to sustain or endure”). Thus, the adjective “severe” conveys that
the pain or suffering must be of such a high level of intensity that the pain is difficult for the

subject to endure.

Congress’s use of the phrase “severe pain” elsewhere in the U. S. Code can shed more

light on its meaning. See, e.g., West Va. Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 100 (1991)
(“[W]e construe [a statutory term] to contain that permissible meaning which fits most logically
and . comfortably into the body of both previously and subsequently enacted law.”).
‘Significantly, the phrase “severe pain” appears in statutes defining an emergency medical
condition for the purpose of providing health benefits. See, e.g., 8 U.S.C. § 1369 (2000); 42
U.S.C § 1395w-22 (2000); id. § 1395x (2000); id. § 1395dd (2000); id. § 1396b (2000); id. §
1396u-2 (2000). These statutes define an emergency condition as one “manifesting itself by
- acute symptoms of sufficient severity (including severe pain) such that a prudent lay person, who
pOSsesses an average knowledge of health and medicine, could reasonably expect the absence of
‘immediate medical attention to result in—placing the health of the individual . . . (i) in serious
jeopardy, (ii) serious impairment to bodily functions, or (iii) serious dysfunction of ‘any bodily
organ or part.” Id. § 1395w-22(d)(3)(B) (emphasis added). Although these statutes address a
substantially different subject from section 2340, they are nonetheless helpful for understanding
what constitutes severe physical pam They treat severe pain as an indicator of ailments that are
likely to result in permanent and serious physical damage in the absence of immediate medical
treatment. Such damage must rise to the level of death, organ failure, or the permanent .
impairment of a significant body function. These statutes suggest that to constitute torture
“severe pain” must rise to a similarly high level—the level that would ordinarily be associated
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with a physical condition or injury sufficiently serious that it would result in death, organ failure,
' ( or serious impairment of body functions.

c. “Severe mental pain or suffering”

Section 2340 gives more express guidance as to the meaning of “severe mental pain or
suffering.” The statute defines “severe mental pain or suffering” as:

the prolonged mental harm caused by or resulting from—
(A) the intentional infliction or threatened infliction of severe physical

pain or suffering;
(B) the administration or application, or threatened administration or application,

 of mind-altering substances or other procedures calculated to disrupt profoundly

the senses or the personality;

(C) the threat of imminent death or _
(D) the threat that another person will imminently be subJected to death, severe physical

pain or suffering, or the administration or application of mind-altering substances or other
procedures calculated to-disrupt profoundly the senses or
personality.

18 US.C. § 2340(2). To prove “severe mental pain or suffering,” the statute requires proof of
“prolonged mental harm” that was caused by or resulted from one of four enumerated acts. We

consider each of these elements.

i “Prolonged Mental Harm”

As an initial matter, section 2340(2) requires that the severe mental pain must be
evidenced by “prolonged mental harm.” To prolong is to “lengthen in time” or to “extend the
duration of, to draw out.” Webster's Third New International Dictionary 1815 (1988); Webster s
New International Dictionary 1980 (2d ed. 1935).. Accordingly, “prolong” adds a temporal
dimension to the harm to the individual, namely, that the harm must be one that is endured over
somie period of time. Put another way, the acts giving rise to the harm must cause some lasting,
though not necessarily permanent, damage. For example, the mental strain experienced by an

" One might argue that because the statute uses “or” rather than “and” in the phrase “pain or suffering” that “severe
physical suffering” is a concept distinct from “severe physical pain.” We believe the better view of the statutory text .
is, however, that they are not distinct concepts. The statute does not define “severe mental pain” and “severe mental
suffering” separately. Instead, it gives the phrase “severe mental pain or suffering” a single definition. Because
“pain or suffering” is a single concept for the purposes of “severe mental pain or suffering,”. it should likewise be
read as a smgle concept for the purposes of “severe physical pain or suffering.” Moreover, dictionaries define the
words ‘pain” and “suffering” in terms of each other. Compare, e;g., Webster s Third New International Dictionary
2284 (1993) (defining suffering as “the endurance of . . . pain” or “a pain endured”); Webster’s Third New
Internatzonal Dictiondry 2284 (1986) (same); XVII The 01ford Englzsh Dictionary 125 (2d ed. 1989) (defining
suffering as “the bearing or undergoing of pain”); with, e.g., Random House Webster's Unabridged Dictionary 1394
(2d ed. 1999) (defining “pain” as “physical suffering”); The American Heritage Dictionary of the English Language
942 (College ed. 1976) (defining pain as “suffering or distress”). Further, even if we were to read the infliction of
severe physical suffering as distinct from severe physical pain, it is difficult to conceive of such suffering that would
not involve severe physical pain. Accordingly, we conclude that “pain or suffering” is a smg]e concept in section

2340
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