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Imperial
presidency,
invisible Congress

ASK THIS | November 15,
2005

The post-Watergate
checks to presidential
power have crumbled.
Andrew Rudalevige,
author of ‘The New
Imperial Presidency,’
proposes that reporters ask members of Congress when
and if they plan to reassert themselves.

President Bush delivers his 2004 State of the Union
Address. (AP photo)

By Andrew Rudalevige
rudaleva@dickinson.edu

Q. After the 9/11 attacks, and again in October 2002, Congress
granted the president very broad authorizations to use force —
in the first case, against opponents defined by the president
himself. Should legislators revisit these “blank check”
resolutions in the light of additional information about the
executive decision-making process that led to the lraqg war?
Indeed, given that the Bush administration (like most recent
administrations) has argued it did not need congressional
authorization in order to use force in the first place, should
Congress revisit the War Powers Resolution to make it more
effective?

Q. The administration has opposed Senator John McCain’s
amendment barring torture by American personnel in the war
on terror. But it argued earlier that statutes limiting the
president’s power as commander-in-chief were
unconstitutional. Does the president still make this
argument? What are its ramifications for enforcing the McCain
amendment, should it become law?

Q. In 2004, the Supreme Court found that the September 2001
authorization to use military force gave the president the
power to detain enemy combatants, even those who were
American citizens. Is that what Congress intended in passing
that resolution? If not, why have legislative efforts to regulate
the detention regime taken more than four years to get
started?

Q. Before the Iraqg war, Congress was told that the cost to the
U.S. of reconstructing Irag would be no more than $1.7 billion.
It was told that the cost of the war itself could not be
estimated at all. And it was told that General Eric Shinseki’s
prediction that “several hundred thousand troops” could be
needed to secure lraqg was “wildly off the mark.” Given that
spending in Iraq is now near the $200 billion mark, what
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legislative oversight efforts have been put in place to ensure
that information about future spending is more forthcoming,
and that money already appropriated is well spent?

Q. Since 2001, the administration has cut back on the
information available to the Congress and the public through
the Presidential Records Act, the Freedom of Information Act,
and has cut general oversight through Congress’s auditing
agency, the GAO. (See, e.g, E.O. 13233 amending the
Presidential Records Act to allow current and former
presidents the ability to delay or prevent the release of
historical documents governed by its provisions.) Why has
Congress not acted to restore the flow of information it needs
to conduct stringent oversight?

Q. This year, for the 15t year out of the last 17, the budget
was not passed by the start of the fiscal year. Do the late,
omnibus budget bills that result give the president too much
power over the “power of the purse” the Constitution gives to
Congress?

After the Vietham War and Watergate, Congress acted to reject
presidential claims of unilateral executive authority and to assert its
own power. The War Powers Resolution, the Intelligence Oversight
Act, the Ethics in Government Act (and its independent counsel
provisions), the Congressional Budget and Impoundment Control Acts,
the Presidential Records Act, sweeping amendments to the Freedom of
Information Act -- all these were part of the legislative resurgence of
the 1970s.

Over time, though, this statutory framework has crumbled. Presidents
retained a solid base of authority grounded in their ability to set the
public agenda, the commander-in-chief power, their veto leverage,
and their authority to implement policy through appointments,
executive orders, and centralized management. George W. Bush’s
predecessors used those tools — and Congress’s consistent
unwillingness to enforce the strictures it had enacted -- to rebuild the
infrastructure of the “imperial presidency.”

Bush, of course, has enthusiastically abetted that effort with
aggressive claims about the ability of the president to act unilaterally
and about the inability of others to check that behavior or even to gain
information about it. Such efforts ranged from signing statements
selectively executing the law, to the sealing of presidential records and

deliberations, all the way (after the September 11th attacks) to the
current debate over torture and the designation of American citizens
as “enemy combatants” who could be removed from the justice
system and tried (if at all) by military tribunals themselves created by
executive order.

In our system, strong presidential leadership is essential — but if
unchecked and undebated it can also do damage to the soul of our
self-governance. Our government is built on the presumption that (in
James Madison’s phrase) “ambition [will] counteract ambition.” But so
far Congress’s ambition has largely manifested itself in a desire to
avoid the blame that can be associated with making difficult
decisions. In the lead-up to the Iraq war, for instance, legislative
input was neither desired nor valued, and legislators themselves
effectively opted out of the decision-making process. This is bad,
even for the president: as the policy has appeared to stumble,
President Bush has been left out on a lonely limb. In our separated
system, legitimating large-scale change requires bridging its divisions,
building coalitions persuaded the president is right.
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To be sure, it is not the legislative branch’s job to manage policy
implementation on a day-to-day basis. But Congress has a critical
task nonetheless. Its job is to use debate and deliberation to distill
priorities and set clear standards; to oversee and judge the decisions
and actions of others by those standards; to expose both the bad and
good efforts of government to public scrutiny; and to revisit its earlier
debates in the light of later events. Debate, judgment, and oversight
are delegated to other actors in the system at our potential peril.

The “imperial presidency” can only be empowered by an “invisible
Congress.” It's time for another Congressional resurgence.

Andrew Rudalevige is associate professor of political
science at Dickinson College in Carlisle,
Pennsylvania, and author of the new book, The New
Imperial Presidency: Renewing Presidential Power
after Watergate (University of Michigan Press,
2005). The first chapter of the book can be found
here. MoRe »
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Rule of the Repulican Party
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I don't think the invisible congress will take action any time soon. It
isn't so much as the congress checking the president anymore. It is
just Democrats checking the Republicans, and Republicans control
both branches at the moment. George Washington at the end of his
presidency gave dire warnings about the rise of political parties at
the end of his term as President. It took a while for his words to ring
true but the reason congress is invisible is quite obvious, they all
belong to the same political party. The major problem is that it
screws up our entire system of checks and balances because you
have an extra-goverment organization calling the shots for both
branches (and maybe a third soon). There hasn't been any check -
even Tom Delay after all that has come out about him, is using the
situation as a fundraiser and still generating major support from the
party when he should have no takers in the legislature. And you
certainly don't hear any condemnation coming from the White House
about it. Why are the members in congress going to attack the
president if it hurts them within their own political organization?
They don't, and they aren't going to in the future. No one is even
looking at how to limit the influence of political parties - but the
problem is right there in front of everyone's face.
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